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IN THE

Oltrrmt fflnurt of Appeals

FOR THE NINTH JUDICIAL CIRCUIT

EUGENE CHILBERG,

vs.

R. T. LYNG,

Plaintiff in Error

Defendant in Error

No. 976

UPON WRIT OF ERROR TO THE DISTRICT COURT OF THE
UNITED STATES FOR THE DISTRICT OF ALASKA

STATEMENT OF THE CASE.

This action was brought originally by the defendant in

error, plaintiff below, in the District Court of the United

States for the District of Alaska, Second Division, to re-



cover a money judgment in the sum of $3,062.50 against

the plaintiff in error, defendant below.

The defendant in error Lyng claims that on the 14th day

of May, 1900, at Seattle, Washington, the plaintiff in

error, acting as the agent of the defendant in error Lyng,

bonded a certain placer mining claim, the property of said

Lyng, and received as such agent in such transaction as

cash pa>^iient $3,750. That it was agreed that the said

Chilberg should receive five per cent, of the pajTuents

made for his services in effecting the sale of said claim.

That on the date above mentioned he accounted to defen-

dant in error for $2,000 of said cash ]^ayment, less 5 per

cent, commissions and expenses of telegrams and draft-

ing papers, amounting to the sum of $1,885.35, but failed

to account for the balance, to-wit, $1,750, and appropriated

the same to his own use. On this amount of $1,750 a

credit is given by Lyng to Chilberg of $437.50, being 5 per

cent, on the second payment of $8,750 paid by the pur-

chaser, and defendant in error claims of plaintiff in error

by his first cause of action the total sum of $1 .31 2.50. (See

Record, pp. 1 and 2.)

On the second cause of action defendant in error

Lyng claims of plaintiff in error Chilberg tlie sum of

$1,750 on an assigned demand of John A. Dexter for the

sale of another placer mining claim on a similar state of

facts as alleged in the first cause of action set out in the



complaint of defendant in error, the total demand of the

said defendant in error being by said two causes of action

the sum of $3,062.50, with interest, etc. (See record, pp.

2 and 3.)

The plaintiff in error Chilberg by his answer denies the

receipt of the said sums of $1,750 as claimed by defendant

in error in each of his said causes of action, and alleges

that he has fully and fairly accounted to said Lyng and

Dexter for moneys received by him as cash payment on

said transaction, to-wit, the sum of $2,000 on each of said

claims, less five per cent, commission and expenses as

alleged in plaintiff's complaint, and is also entitled to five

per cent, commission on tlie payment of $8,750 as above

mentioned, and denies that there is due defendant in error

any sum or sums whatever. (See record, pp. 9 and TO.)

Tlie i^laintiff in error, for a further defense, alleges that

it was a general custom and usage for agents entrusted

with the sale of mining properties to employ sub-agents

and brokers to assist in securing ])urchasers for such

properties, and to allow them commissions out of the

purchase jirice for their services, and that such custom,

usage and practice was necessary in this case, and was

followed by the plaintiff in error to secure a purchaser,

and plaintiff in error agreed with said broker that he

sliould have the first cash ]:)aymcnt which he might secure

from any purchaser over and above the amount fixed by
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plaintiff as sucli cash payment, and that defendant in

error was fully notified thereof, and made no objection

thereto. The plaintiff in error further claims that no

part of the sum of $3,500 paid to said broker employed by

him was ever returned to the plaintiff in error, nor did

he ever receive any part thereof, either directly or indi-

rectly, and that the same was paid to said broker in ac-

cordance with said general custom. And that on the 14th

day of May, 1900, he made a full, fair and complete report

of said sale and of the payment of the said sum of $3,500

to said broker as and for his commission, and forwarded

the same with the contracts of sale and other papers to

defendant in error, and rendered unto him a full and com-

plete account of the receipts and disbursements in said

transaction, showing a balance of $3,770.70 due to defen-

dant in error, which said sum was forwarded by wire to

defendant in error, and was by him received and accepted.

(Record, pp. 10-13.)

Plaintiff in error further claims under a counter-claim

from the defendant in error the sum of $437.50, being 5

per cent, commissions on the subsequent payments, aggre-

gating the sum of $8,750 to the defendant in error. (Rec-

ord, pp. 14-15.)

The testimony shows that jirelimmary negotiations

were had between Lyng and Chilberg relating to a sale of

these mining i^roperties in January, 1900, at Seattle,



Washington, and thereafter, on April 30, 1900, Lyng wrote

Chilberg as follows

:

''Regarding the offer through Mr. King, will say that we
will take $2,000 cash on each claim, and balance of $23,000

and $28,000 respectively by September 15th, the claims to

be worked by tlie buyers the whole season, or until Sep-

tember 15th, the owners to get one-half, or will take one-

third of all gold taken out up to that time. If you can

Ijring this deal through let me know and will give you

5 per cent, com."

(See Plaintiff's Exhibit 2, record pp. 30-31.)

On ^fay 14th Chilberg notified Lyng of tlie sale to the

purchaser Strout, and gave full details of the transaction

whereby the property was sold to Strout. and cash pay-

ment made of $7,500. These matters are set forth in let-

tor of that date to Lyng from Chilberg (Plaintaff's Exhibit

12, record pp. 38-40). After the receipt of this letter of

^[ay 14th, 1900, giving full information of Chilberg 's

conduct as agent and carrying the remittance of $4,000,

less commissions and expenses, Lyng made no objection

until tlie demand was made by him on Chilberg prior to

instituting this suit, which was about a year thereafter.

(See record, pp. 42 and 57.)

It is an uncontradicted fact in this case that plaintiff

in error received from the purchaser $8,750 as deferred

payments due Dexter, and that he paid the same over to

Dexter, less 5 per cent, commission on same as per orig-



inal agreement. Dexter at that time accepted the pay-

ment, stating that the same was satisfactory to him and

that he was very well pleased with the trade. (Record,

pp. 43 and 58.)

At the close of plaintiff's case the defendant moved the

court to direct a verdict in his favor and against the plain-

tiff, for the snm of $437.50; which motion was denied

by the court. (Record, p. 46.) Defendant then pro-

ceeded to introduce evidence in his behalf and at the close

of his case plaintiff moved the court to direct a verdict in

favor of the plaintiff and against the defendant for the

sum of $2,887.50, with interest from May U, 1900, which

motion was granted by the court and the jury instructed

to bring in a verdict in accordance with said motion, which

was done. (Record, pp. 70-72.)

SPECIFICATION OF ERRORS.

The plaintiff in error assigns the following specifica-

tions, to-wit:

I.

The court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: "Q. If Mr. Chilberg had

sold these claims for nothing more than the $2,000 cash



payment, and the deferred payments to be made as per

your letter, would you have made any objection!"

II.

The court erred in sustaining plaintiff's objection to

the question asked Mr. Lyng: ^'Q. As a matter of fact,

Mr. Lyng, when you sent those papers, and had these

communications with Mr. Chilberg, didn't you exjiect that

he would do just as any other ordinary person would do

in selling mining claims?"

III.

The court erred in sustaining plaintiff's objection to the

question asked Mr. Lyng: "Q. You were in somewhat of

a hurry to have this matter closed up, and urged Mr.

Chilberg in your letters, and telegrams, to close it up if

possible by a certain date ! '

'

IV.

The court erred in denying defendant's motion, made

at the conclusion of plaintiff's case, to direct the jury to

return a verdict for defendant for the sum of $437.50 on

the ground that it appears from the plaintiff's evidence

that the plaintiff authorized the defendant to sell the min-

ing claims mentioned therein, and agreed to accept and

receive therefor $4,000 cash and $51,000 deferred pay-^
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ments, and to allow and pay defendant five per cent, com-

mission on all pajnnents, for making the sale; that the

defendant sold the claims for $14,000 more than the

plaintiff asked, and accounted to him for $4,000 cash pay-

ment; that plaintiff admits further payments from the

purchaser on account amounting to $8,750, which entitles

the defendant to his five per cent, commission thereon,

amounting to the said sum of $437.50.

V.

The court erred in sustaining the plaintiff's objection

to the question asked Mr. Chilberg: "Q. Mr. Chilberg, I

will ask you whether or not you know what the custom and

practice was in the city of Seattle with reference to the

emplo^Tiient of sub-agents and brokers and the fixing of

their commissions in the sale of mJning properties of the

nature of this transaction ? '

'

VI.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. Chilberg: '^Q. State what that

custom and practice was at the time of this sale?"

VII.

The court erred in sustaining plaintiff's objection to

the question asked ^,h\ Chillierg: "Q. I will ask you,



Mr. Chilberg, whetlier or not, in making this sale for Mr.

Lyng, you followed the general custom and practice as

you knew it in mining deals?"

VIII.

The court erred in sustaining plaintiff's objection to the

question asked Mr. Chilberg: ''Q, I will ask you to state

whether in your opinion you would have ever been able to

make this sale without the employment of some other

broker or agent to help you!"

IX.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. S. E. King: '^Q. State, if you

please, upon the knowledge you have of those customs and

practices, whether or not a person or a broker receiving

or having placed in his hands for sale, a piece of min-

ing property at a fixed price, would be justified in placing

the property in tlie hands of another agent or broker to

sell, with the agreement tliat he might have as his com-

mission all over and above the amount fixed by the prin-

cipal!"

X.

The court erred in sustaining plaintiff's objection to

the question asked Mr. S. E. King: "Q. Well, we will get



10

at it another way: AVitli your knowledge of the customs

and practices of mining brokers in the city of Seattle dur-

ing the time you speak of as having been in business there,

if a person were to write to you, or any other mining

broker or agent or person, to sell a piece of mining prop-

erty for a certain price, what would you or the person who

received that offer do, ordinarily, with reference to the

sale of that property through other brokers?"

XI.

The court erred in sustaining the plaintiff's objection to

the question asked Mr. S. E. King :

'
' Q. Mr. King, if, in

such a letter as I have mentioned, the principal should

place a price on his claim, and tell you that he would allow

you five per cent, commission for making the sale, would

the customs and practices in Seattle at that time have

led you to place it in the hands of another broker and

agree to allow him anything he might sell the claim for,

over and above the price fixed by the principal?"

XII.

The court erred in sustaining the plaintiff's objection

to the question asked Mr. H. C. Smithson: "Q. State

whether or not you know of a custom, usage or practice

in the citv of Seattle relati\'e to the sale of real estate or
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mining property, either or both, which would govern or be

expected to govern your action or any other real estate

agent 's action in the sale of property placed in his hands

at a fixed price, for a fixed commission, and which cus-

tom particularly would govern in the manner of selling,

and the method of procuring a purchaser?"

XIII.

The court erred in sustaining plaintiff's objection to de-

fendant's offer to prove by the witness, H. C. Smithson,

and in denying defendant's offer to prove by said witness

that it was the custom, usage and practice in the city of

Seattle, Washington^ at the time of the sale of these prop-

erties, for agents intrusted with the sale of real estate and

mining properties at a fixed price and for a fixed commis-

sion, to employ sub-agents and brokers to assist in secur-

ing purchasers for such properties and to allow them com-

missions out of the i)urchase price for their services ; and

that the defendant did just what any other agent would

have done under his instructions in this transaction.

XIV.

The court erred in sustaining plaintiff's objection to

and in denying defendant's offer to prove by the wit-

ness, Noble Wallingford, the same custom, usage, and
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practice in the city of Seattle, Washington, which he of-

fered to prove by the witness, H. C. Smithson.

XV.

The court erred in sustaining phiintiff's objection to

and in denying defendant's offer to ])rove by the deposi-

tion of F. B. Lazier the same custom, usage and practice

which he offered to prove by the witnesses, H. C. Smith-

son and Noble Wallingford.

XVI.

The court erred in sustaining plaintiff's objection to

the question asked Mr. J. E. Chilberg: "Q. State

whether you know what the general custom and practice

was in the city of Seattle at the time this sale was made,

with reference to the mode and method of selling mining

properties, and the employment of sub-agents and brok-

ers, and the allowance of commissions in such transac-

tions ; and if so, what was such custom and practice?"

XVIT.

The court erred in sustaining the plaintiff's objection to

and in denying defendant's offer to prove by the answer

of said witness to the last above-mentioned question, that

the defendant in making the sale in question herein fol-
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lowed tbo general custom and usage of agents intrusted

with the sale of mining properties, in Seattle at that time,

and did just what any other agent with similar instruc-

tions would have done in the premises.

XVIII.

The court erred in sustaining plaintiff's motion to

direct the jury to return a verdict in favor of the plaintiff

and against the defendant for the difference between the

amount sued for by the plaintiff, $3,062.50, and $175, the

amount of defendant's commission on the $3,500 pur-

chase money received by the defendant and withheld by

him from the plaintiff, together with six per cent, inter-

est from May 14th, 1900.

XIX.

The court erred in instructing and directing the jury

against defendant's objection, as follows:

'

' Gentlemen of the Jury : All the material averments of

fact in the complaint in this action having been established

by the evidence off'ered in support of the averments of

the complaint and all of said averments being admitted

by the defendant in the course of his evidence, most of

them being also admitted in his pleadings, and the defen-

dant having failed under the ruling of the court to prove

the existence of any custom having for its object to add

to, change or vary the terms of the contract of agency

gathered from the correspondence, telegrams, etc., relat-
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ing to a commission to be paid by an agent oi middleman

acting under and witli defendant in the sale of the min-

ing properties mentioned in said complaint, and defendant

having made no offer to prove knowledge of such cus-

tom in LjTig, the jury are now directed by the court to

return a verdict for the plaintitf and against the defen-

dant for $2,887.50, the difference between the amount

sued for by plaintiff, $3,062.50, and $175, the amount of

defendant's commission on $3,500, the amount of pur-

chase money proved to be withheld by defendant from

the plaintiff, together with interest on said sum of $2,-

887.50 at the rate of 6 per cent, per annum from ]\Iay 14tli,

1900."

XX.

The court erred in preparing for, handing to and order-

ing the jury to sign and return the following verdict,

against defendant's objection:

"We, the jury, duly impaneled in the above-entitied ac-

tion, do hereby find a verdict in favor of the plaintiff and

against the defendant in the amount of $2,887.50, with in-

terest thereon at the rate of six per cent, per annum from

May 14, 1900.

"Dated at Nome this 20th day of March, A. D. 1903.

"
, Foreman. '

'

XXI.

The court erred in entering said verdict against the de-

fendant and in favor of the plaintiff' for the sum of

$2,887.50, with interest th.ereon from May 14, 1900.
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XXII.

The court erred in denying defendant 's motion for judg-

ment notwithstanding the verdict.

XXIIL

The court erred in dem^ing defendant's motion for a

new trial.

XXIV.

The court erred in rendering and entering judgment in

said action in favor of the plaintiff and against the de-

fendant for the sum of $2,887.50, with interest thereon

from May 14, 1900, at the rate of six per cent, per annum,

aggregating $3,384.50, together with costs and disburse-

ments of the action.

ARGUMENT.

As sliown by the undisputed facts of this case, Chilberg,

plaintiff in error, was authorized to sell these placer min-

eral claims on terms set out in plaintiff's exhibit 2 (Rec-

ord, p. 31). Lyng had been in Seattle and conferred with

Chilberg regarding a sale of the properties, and his resi-

dence was San Francisco. Chilberg had made efforts to

sell the properties at Seattle, both through Whittlesey and

King, and as he says was unable to personally secure a
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purchaser. Ttis apparent from the correspondence and the

circumstances developed in tlie evidence that Lyng was

thoroughly conversant with pkicer mining properties and

the general custom and usage relating to their disposition

on the Pacific Coast, as well as at Seattle. In view of this

l)IaintilY in error Chilherg undertook to act upon and did

act upon the custom prevailing among mining brokers, of

disposing of the properties through a sub-broker for an

increased price, which was contracted to bo paid to the

sub-broker in case the purchaser was found by the sul)-

agent or broker. In this way ]\lr. J. I]. Chilberg, a mining

broker at Seattle, was engaged by ])laintiff in error to

find a purchaser on terms as quoted in Lyng's letter of

April noth, it being understood that J. F. Chilberg's com-

pensation was to be the increase of yn-ice secured. It is

undisputed that plaintiff in error did not in any way profit

by the transaction, except to secure a sale for Lyng and

Dexter, and receive his agreed commission of 5 per cent.

L^Tig and Dexter got tlieir i)rice and more. It is safe to

say they could not have sold at all had not 'Sir. J. E. Chil-

berg been induced to act by a promise of all over the prices

quoted. There is no element of fraud or concealment

claimed or shown as between principal and agent in this

case. Immediately after the sale to Strout. the money

received by plaintiff in error was remitted with a full and

clear statement of the entire transaction, with no remon-

strance following from defendant in error or from Dexter-
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In fact, Dexter, on the second pa^Tnent, expressed himself

as fully satisfied with the sale, many months after it

was made. Is it not then fair to presume that both Lyng

and Dexter, with a knowledge of both the facts and the

custom among brokers at Seattle, acquiesced in all that

their agent had done, and that this suit was an after-

thought? The first demand for the $3,500 was not made

or objection raised until in July of the year following the

transaction. (See Record, p. 57.)

In view of these facts and circumstances, we respect-

fully urge that the lower court erred in its various rulings,

excluding the testimony offered to show usage and cus-

tom among mining brokers at Seattle, and that the acts

of })laintiff in error were fully warranted by such custom

and usage. It is sufficient to call the court's attention to

the assignment of errors herein enumerated under that

title without specific reference to the testimony offered

and ruled out by the lower court.

In any event, conceding, for the sake of argument, that

the lower court was right in excluding the evidence offered

on the ground that knowledge of a special and local cus-

tom must be brouglit home to the defendant in error, yet

the plaintiff in error was entitled to show, if he could,

that the custom of permitting the employment of a sub-

broker under tlie conditions heretofore set out was so well
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known and so well established as to raise a presumption of

knowledge on the part of the defendant in error.

Ilanshrough vs. Need, 27 S. E. 593;

Botamj Worsted Works vs. Werult, 48 N. Y. S.

1024;

Cayneron vs. McNair tC Harris Real Estate Co.,

76Mo. App. 366;

Am. cO Eng. Ency. of Law (1st ed.), Vol. 27, p.

743;

Johnson vs. Gilfallan, 3 Minn. 393

;

Bailey vs. Bensley et al., 87- 111. 556

;

Samuels vs. Oliver, 22 N. E. 499;

Union Stock Yards d- Transit Co. vs. Mallory et

ai.,41N. E. 888;

Union Stock Yards vs. Westcott et al., 66 X. AY.

419;

Mooney vs. Ilonard Ins. Co., 38 Mass. 375;

Caldwell vs. Dawson, 61 Ky. 121

;

Lyon vs. George, 44 Md. 295

;

Duight vs. Whitney, 32 Mass. 179;

Walsh vs. Miss. Trans. Co., 52 Mo. 434;

Wadleigh vs. Davis, 63 Barb. 500;

Marrett vs. Brockett, 60 Me. 524;

Coxe vs. Heisley, 19 Pa. St. 243;

Planters' Bank vs. Markliam, 37 Am. Dec. 162;

Austrian vs. Springer, 94 Mich. 343.

There was but one way in which plaintiff in error

could have shown the character of the custom—not by

the pleadings or assertion of counsel, but by evidence of

the custom itself.

The court erred in taking from the jury those ques-

tions on which plaintiff in error was entitled to have
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them pass, wliich questions could have properly been

brought before either the court or jury only in the way

attempted by counsel for ]^laintiff in error. Xot only was

the plaintiff in error entitled to have the existence of the

usage and custom passed upon, but as well whether or not

laiowledge existed in defendant in error or was to be

imputed to him.

60 X. Y. S. 511

;

Ponell vs. Luders, 87 X. W. 940;

Tlinrhhorn vs. Bradley, 90 X. W. 592.

The case should not have been taken from the jury by

a peremptory instruction for a verdict for plaintiff L^^lg,

but should have been sent to the jury to find:

Isl. If there was a special custom at Seattle, of which

plaintiff had Imowledge, authorizing one mining broker to

engage another to sell jiroperty entrusted to him.

2nd. If there was a universal and well-established cus-

tom to the same effect, and that defendant Chilberg acted

in conformity thereto.

Respectfully submitted,

AV. V. EIXEHART, Jr.. and

BALLIXGER, ROXALD & BATTLE,

Attornevs for Plaintiff in Error.




